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United States Court of Appeals for 
District of Columbia 


the 


A. District Court of the United States for the 

District of Columbia 

Law Xo. 8S999 

Robert W. Pippin, by Thf, Peoples Bank, as Guardijan, 

Plaintiff 

vs. I 

United States of America, Defendant. 

i 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entjitled 
cause, to wit: 

1 Declaration 

Filed May 27 1937 

In the District Court of the United States for the District 

of Columbia 


Law Xo. 88999 j 

i 

Robert W. Pippin, bv The Peoples Bank, Johnson Citv, 
Tennessee, as Guardian, Johnson City, Tenn. Plaintiff, 

vs. 

United States of America, Defendant. 

First Count 

The plaintiff, Robert W. Pippin by The Peoples Baiik of 
Johnson City, Tennessee, as guardian, sues the defendant, 
the United States of America for that heretofore, toj wit, 
while serving the defendant as a soldier in the Army of the 
United States, duly enlisted therein, plaintiff was insjured 
under a war risk insurance policy in the sum of $10,00D.00, 
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wherein and whereby the defendant the United States of 
America under the terms of said contract agreed and con¬ 
tracted with Robert W. Pippin hereinafter called the in¬ 
sured to pay him, for and in consideration of the monthly 
premiums to be paid by the insured, which premiums were 
duly paid by the insured, in the event the insured became 
permanently and totally disabled while said contract was in 
full force and effect, the sum of $5.75 per month for each 
$1,000.00 of insurance for which the insured was insured, as 
long as the insured should live and remain permanently and 
totally disabled, and in the event of the insured’s 
2 death prior to the time 240 installments of said in¬ 
surance were paid under said contract, the defen¬ 
dant agreed to pay such amount as might remain unpaid 
thereon to such beneficiary or beneficiaries as the insured 
might name in said policies, within a certain permitted class 
of beneficiaries: 

That on January 1, 1921 while said contract was in full 
force and effect, the insured became and was permanently 
and totally disabled within the meaning of said war risk 
insurance contract, and was suffering from a compensable 
disability for which compensation was not collected and 
was entitled under the rating of the Director of the United 
States Veterans’ Bureau, to have and to receive uncollected 
compensation in an amount sufficient to purchase insurance 
in the amount of $10,000, if said uncollected compensation 
was applied as premiums when due on the aforesaid 
$10,000 of insurance to maintain same in full force and 
effect from May 1, 1918, at which time the insured was 
suffering from a compensable disability, when said contract 
would otherwise have lapsed, until January 1, 1921 when 
the insured became and was as aforesaid permanently and 
totally disabled, which said uncollected compensation the 
insured avers in law, it became and was the dutv of the 
defendant, the United States of America, through the Di¬ 
rector of the United States Veterans’ Bureau to apply to 
the revival and reinstatement of $10,000 of war risk in¬ 
surance, said duty being imposed upon said defendant 
through the said Director by the provisions of Section 408 
of the 'War Risk Insurance Act as amended August 9, 1921, 
and Section 305 of the World War Veterans’ Act of 1924 
as amended, and for that continuously from the 1st day of 
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January, 1921, the insured continued to be and was within 
the meaning; of the said policy of insurance permanently 
and totally disabled and therefore entitled to !have 

• i 

3 and to receive from the defendant the full sujm of 
$57.50 per month from the 1st day of January,! 1921 
to and including- the date judgment is entered herein. \ 

That the insured Robert \V. Pippin was rated as iiicom- 
petent and/or insane by the United States Veterans'! Ad¬ 
ministration from November 22, 1923 and such disability 
has not been removed. 

That heretofore, to wit, on to wit, February 20, j 193(5 
demand was duly made of the defendant in writing for 
payment of benefits under said contract of insurance, which 
demand was refused and same was denied by Frank T. 
Hines, Administrator of Veterans’ Affairs on, to wit, April 
5, 1937, and that a disagreement exists between plaintiff 
and defendant with respect to said insurance benefits. 

Wherefore, plaintiff brings this suit and claims of the 
defendant monthly installments of $57.50 beginning Janu¬ 
ary 1, 1921, and continuing until the date judgment is 
(Mitered herein, and asks that of the sum for which judg¬ 
ment is given a reasonable amount thereof shall be deducted 
therefrom and paid to plaintiff’s attorney as attorney’s 
fees herein and that upon all monthly payments accrued on 
and after the date of said judgment there shall be deducted 
from and paid to said attorney a further allowance as 
attorney’s fees. 

• i 


Second Count 


The plaintiff, Robert W. Pippin by The Peoples thank 
of Johnson City, Tennessee, as guardian, sues the defen¬ 
dant, the United States of America for that heretofore, 
to wit, while serving the defendant as a soldier in the Army 
of the United States, duly enlisted therein, Robert; W. 

Pippin, hereinafter referred to as the insured,| was 
4 insured under a war risk insurance policy in the! sum 
of $10,000, wherein and whereby the defendant;, the 
United States of America, under the terms of said contract 

i 

agreed and contracted with the insured to pay the insured, 
for and in consideration of the monthly premiums to be 
paid by the insured, which premiums were duly paid by the 
insured, in the event the insured became permanently! and 
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totally disabled while said contract was in full force and 
effect, the sum of $0.75 per month for each $1,000 of in¬ 
surance for which the insured was insured, as lone - as the 
insured should live and remain permanently and totally 
disabled, and in the event of the insured’s death prior to 
the time 240 installments of said insurance were paid under 
said contract, the defendant air reed to pay such amount as 
might remain unpaid thereon to such beneficiary or bene¬ 
ficiaries as the insured might name in said policies, within 
a certain permitted class of beneficiaries: 

That on, to wit. September ‘10. 1023 while said contract 
was in full force and effect, and while the insured was 
suffering from a compensable disability for which compen¬ 
sation was then uncollected, the insured became and was 
permanently and totally disabled within the meaning of 
said contract of insurance, and the insured was also suf¬ 
fering from a compensable disability on May 1. 101S when 
said contract would ordinarily have lapsed, and was on 
May 1. 101S and September 30. 1032 entitled to receive 
compensation then remaining uncollected sufficient in 
amount to maintain said contract of insurance in fore* <>n 
said dates by virtue of Section 3X>. World War Veterans’ 
Act. 1024. as amended: and by reason thereof it became 
the duty and obligation of tbo defendant. Ilu* United States 
of America, to pay lln* insured tile aforesaid installments 
of insurance from September 30. 1023 to the date judgment 
is entered herein. 

5 That the insured "Robert W. Pippin was rated as 

incompetent and 'or insane by the United States V"?- 
erans’ Administration from November 22, 1023 and such 
disability has not been removed. 

That heretofore, to wit, on to wit. the 26th dav of Febru¬ 


ary, 1036 demand was made of the defendant in writing for 
payment of benefits under said contract of insurance, which 
demand was refused and same was denied by Frank T. 
Hines, Administrator of Veterans’ Affairs on, to wit, April 
5, 1937, and that a disagreement exists between plaintiff 
and defendant with respect to said insurance benefits. 

Wherefore, plaintiff brings this suit and claims of the 
defendant monthly installments of $57.50 beginning Sep¬ 
tember 30, 1023 and continuing until the date judgment is 
entered herein, and asks that of the sum for which judg- 
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ment is given a reasonable amount thereof shall be deducted 
therefrom and paid to plaintiff’s attorney as attorney’s 
fees herein and that upon all monthly payments accrued on 
and after the date of said judgment there shall be deducted 
from and paid to said attorney a further allowance as 
attorney’s fees. 

Third Count 

The plaintiff, Robert W. Pippin by The Peoples Bank of 
Johnson City, Tennessee, as guardian, sues the defendant, 
the United States of America for that heretofore, to jwi!, 
while serving the defendant as a soldier in the Army of 
the United States, duly enlisted therein, Robert AV. Pippin, 
hereinafter called the insured, was insured under a war jrisk 
insurance policy in the sum of $10,000, wherein and whereby 
the defendant, the United States of America, under | the 
terms of said contract agreed and contracted with! the 
6 insured to pay the insured, for and in consideration 
of the monthly premiums to be paid by the insured, 
which premiums were duly paid by the insured, in the event 
the insured became permanently and totally disabled \yhile 
said contract was in full force and effect, the sum of 
per month for each $1,000.00 of insurance for which jthe 
insured was insured, as long as the insured should live and 
remain permanently and totally disabled, and in the e^ent 
of the insured’s death prior to the time 240 installments of 
said insurance were paid under said contract, the defendant 
agreed to pay such amount as might remain unpaid thereon 
to such beneficiary or beneficiaries as the insured might 
name in said policies, within a certain permitted class of 
beneficiaries: 

That on, to wit, February 24, 192G while said contract 
was in full force and effect, the insured became and ivas 
permanently and totally disabled within the meaning of 
said war risk insurance contract, and was suffering from 
a compensable disability for which compensation was jnot 
collected and was entitled under the rating of the Director 
of the United States Veterans’ Bureau, to have and to 
receive uncollected compensation in an amount sufficient 
to purchase insurance in the amount of $10,000, if said 
uncollected compensation was applied as premiums when 
due on the aforesaid $10,000 of insurance to maintain same 


I 
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in full force and effect from May 1, 1918, at which time the 
insured was suffering from a compensable disability, when 
said contract would otherwise have lapsed until February 
24, 1926 when the insured became and was as aforesaid 
permanently and totally disabled, which said uncollected 
compensation the insured avers in law, it became and was 
the duty of the defendant, the United States of America. 

through the Director of the United States Veterans’ 
7 Bureau to apply to the revival and reinstatement 
of $10,000 of war risk insurance, said duty being 
imposed upon said defendant through the said Director 
by the provisions of Section 408 of the War Risk Insur¬ 
ance Act as amended August 9, 1921. and Section .'105 of 
the World War Veterans’ Act of 1924 as amended, and 

for that continuously from the 24th dav of Februarv. 1921, 

• • • 

the insured continued to be and was within the meaning 
of the said policy of insurance permanently and totally 
disabled and therefore entitled to have and to receive 
from the defendant the full sum of $57.50 per month from 
the 24th dav of Februarv. 1926 to and including the date 
judgment is entered herein. 

That the insured Robert W. Pippin was rated as in¬ 
competent and/or insane by the United States Veterans* 
Administration from November 22,1923 and such disability 
has not been removed. 

That heretofore, to wit, on to wit, February 26, 1936 
demand was dulv made of the defendant in writing for 
payment of benefits under said contract of insurance, which 
demand was refused and same was denied by Frank T. 
Hines, Administrator of Veterans’ Affairs on, to wit, April 
5, 1937, and that a disagreement exists between plaintiff 
and defendant with respect to said insurance benefits. 

Wherefore, plaintiff brings this suit and claims of the 
defendant monthly installments of $57.50 beginning Febru¬ 
ary 24, 1926 and continuing until the date judgment is en¬ 
tered herein, and asks that of the sum for which judgment 
is given a reasonable amount thereof shall be deducted 
therefrom and paid to plaintiff’s attorney as attorney’s 
fees herein and that upon all monthly payments accrued 
on and after the date of said judgment there shall be de¬ 
ducted from and paid to said attorney a further allowance 
as attorney’s fees. 
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S Fourth Count 

The plaintiff, Robert W. Pippin by The Peoples B;jnk of 

Johnson City, Tennessee, as guardian, sues the defendant, 

the United States of America for that heretofore, to wit, 

while serving the defendant as a soldier in the Armv of the 
' . • * | 
United States, duly enlisted therein, plaintiff was injured 

under a war risk insurance policy in the sum of $10,000.00, 
wherein and whereby the defendant, the United States of 
America, under the terms of said contract agreed and con¬ 
tracted with Robert \Y. Pippin, hereinafter called the in¬ 
sured, to pay him, for and in consideration of the mojnthly 
premiums to be paid by the insured, which premiumsiwere 
duly paid by the insured, in the event the insured became 
permanently and totally disabled while said contract u T as 
in full force and effect, the sum of $5.75 per month for! each 
$1,000.00 of insurance for which the insured was insured, 
as long as the insured should live and remain permanently 
and totally disabled, and in the event of the insured's death 
prior to the time 240 installments of said insurance jwere 
paid under said contract, the defendant agreed to pay!such 
amount as might remain unpaid thereon to such benefici¬ 
ary or beneficiaries as the insured might name in said poli¬ 
cies. within a certain permitted class of beneficiaries;! 

That on May 1, 1924 while said contract was in full force 
and effect, the insured became and was permanently; and 
totally disabled within the meaning of said war risk insur¬ 
ance contract, and was suffering from a compensablej dis¬ 
ability for which compensation was not collected and; was 
entitled under the rating of the Director of the United 
States Veterans’ Bureau, to have and to receive uncollected 
compensation in an amount sufficient to purchase in- 
9 surancc in the amount of $10,000, if said uncollected 
compensation was applied as premiums when due on 
the aforesaid $10,000 of insurance to maintain same ini full 
force and effect from May 1, 191S, at which time th<f in¬ 
sured was suffering from a compensable disability, \yhen 
said contract would otherwise have lapsed, until May 1, 
1924 when the insured became and was as aforesaid perma¬ 
nently and totally disabled, which said uncollected compen¬ 
sation the insured avers in law, it became and was the dutv 

i <► 

of the defendant, the United States of America, through the 
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Director of the United States Veterans’ Bureau to apply 
to the revival and reinstatement of $10,000 of war risk in¬ 
surance, said duty being imposed upon said defendant 
through the said Director by the provisions of Section 408 
of the War Disk Insurance Act as amended August 9, 1921, 
and Section 305 of the World War Veterans’ Act of 1924 as 
amended, and for that continuouslv from the 1st dav of 
May, 1924, the insured continued to be and was within the 
meaning of the said policy of insurance permanently and 

totallv disabled and therefore entitled to have and to re- 
* 

ceive from the defendant the full sum of $57.50 per month 
from the 1st day of May, 1924 to and including the date 
judgment is entered herein. 

That the insured "Robert W. Pippin was rated as incom¬ 
petent and/or insane by the United States Veterans’ Ad¬ 
ministration from November 22, 1923 and such disability 
has not been removed. 

That heretofore, to wit, on to wit, February 26, 1936 de¬ 
mand was duly made of the defendant in writing for pay¬ 
ment of benefits under said contract of insurance, which de¬ 
mand was refused and same was denied by Frank T. TTines. 
Administrator of Veterans’ Affairs on, to wit, April 5,1937, 
and that a disagreement exists between plaintiff and de¬ 
fendant with respect to said insurance benefits. 

10 WTierefore, plaintiff brings this suit and claims of 
the defendant monthly installments of $57.50 begin¬ 
ning May 1, 1924, and continuing until the date judgment 
is entered herein, and asks that of the sum for which judg¬ 
ment is given a reasonable amount thereof shall be deducted 
therefrom and paid to plaintiff’s attorney as attorney’s fees 
herein and that upon all monthly payments accrued on and 
after the date of said judgment there shall be deducted from 
and paid to said attorney a further allowance as attorney’s 
fees. 

THE PEOPLES BANK, John¬ 
son City, Tennessee, 
guardian of Robert IF. Pippin. 

By HENRY C BEASON, Pres’t. 
Plaintiff 

WARREN E. MILLER 
Attorney for Plaintiff 
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State of Tennessee 

County of Washington 

1 do solemnly swear that 1 have read the foregoiitg dec¬ 
laration by me subscribed and know the contents thereof; 
that the matters therein stated of my personal knowledge 
are true, and those matters stated upon information and 
belief I believe to be true. 


THE PEOPLES BANK, ! John¬ 
son City, Tennessee, 
guardian of Robert W. Pippin 

By HENRY C BEASON, Preset. 
Plaintiff 


Subscribed and sworn to before me this 21st day ojf May 
A. D., 1937. 

AGNES E. DYER 

(Notarial Seal) Notary Public 


My commission expires 8-29-38 
11 Amended or Substituted Motion to Dismiss \ 

Filed November 18 193S 
* * # 

The defendant withdraws the Motion to Dismiss hereto¬ 
fore filed in the above entitled cause and now movejs the 
Court as follows: 

I. 

i 

To dismiss the action on the ground that the Court!lacks 
jurisdiction, because the action herein was not brought or 
filed within the time provided by Section 19, World! War 
Veterans’ Act, 1924, as Amended, all of which more clearly 
appears in the solemn affirmation or statement of Allen 
Crenshaw, Attorney, Department of Justice, hereto at¬ 
tached as Exhibit “A” and made a part of this motion. 

II. 

i 

To dismiss the action on the ground that the Court lacks 
jurisdiction, because the plaintiff had not procured a dis¬ 
agreement or a denial on the merits of his claim for ihsur- 
ance benefits by the Veterans’ Administration prior t;o the 
filing of this suit and as provided under Section 19, World 
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War Veterans’ Act, 1924, as Amended, all of which more 
clearly appears in the solemn affirmation or statement of 
Allen Crenshaw, Attorney, Department of Justice, hereto 
attached as Exhibit “A” and made a part of this motion. 

DAVID A. PINE 

A. C. 

TJnited States Attorney. 

mm* 

12 Solemn Affirmation in Snyyort of Defendant's 
Amended Motion to Dismiss 

Filed November 18 1938 
* * * 


I, the undersigned. Allen Crenshaw, Attorney, Depart¬ 
ment of Justice, for and in behalf of David A. Pine, United 
States Attorney in and for the District of Columbia, do 
hereby solemnly affirm and state, according to the best of 
my belief and information, that the insured. Robert \Y. Pip¬ 
pin, in his own name, filed a claim for payment of insurance 
benefits herein under date of M y 23, 1929, in the Regional 
Office of the United Slates Veterans’ Bureau, Nashville. 
Tennessee, claiming such benefits since April 5. 1918, on the 
ground that lie had been permanently and totally disabled 
since that date: a second claim for the payment of insurance* 
benefits dated May 2b, 1929. and liled on May 27, 1929, in 
behalf of this insured, and signed by his guardian, Mrs. 
Beulah M. Pippin, claimed the benefits under the insurance 
herein sued upon since April b, 1918, on the ground that the 
insured was permanent and total since that date: these 
claims were denied by letter addressed to the guardian, 
dated .May 2b. 1929, by the Regional Adjudication Officer as 
based upon the rating authority of that Regional Office in a 
decision of February 24, 192(1, and advising the said guar¬ 
dian that the application for appeal from this decision could 
not be taken: that thereafter, on or about April 13, 1931, 
suit was filed in the United States District Court for the 
Eastern Division of Tennessee. Northeastern Division, at 
Greenville, Tennessee, in the name of Beulah M. Pippin, 
guardian of Robert AY. Pippin, wherein the said insured 
through his guardian, sought to recover insurance benefits 
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of the said insurance herein sued upon, alleging that 

13 the insured became permanently and totally disabled 
on April 3, 11)18, and had remained so since that date 

and was at the time of tiling of that suit permanently and 
totalling disabled; that said suit was tried before said Court 
for the Eastern District of Tennessee without a jury,j upon 
the single question as to whether or not the insured became 
and was permanently and totally disabled on and before 
May 1, 11)18, and said suit resulted in the judgment for the 
defendant, from which judgment entered in favor of the de¬ 
fendant on August 1), 11)32, the plaintiff appealed to the 
Sixth Circuit Court of Appeals, and that judgment was af¬ 
firmed by such Court of Appeals on November 14, 19o5. 

That the plaintiff herein, as guardian of the insuredjiiob- 
ert \V. Fippin, under date of February 2b, 193b, by letter 
addressed to the Administrator of Veterans’ Affairs, 
Washington, D. C., and filed on March 14, ll)3b, submitted 
a formal claim for insurance benefits, stating in the formal 
claim that the insured became permanently and totally dis¬ 
abled on April b, 1918, and in tile letter that he became so 
disabled from and after September 30, 1923; that by letter 
dated April 1, 193b, the Director of Insurance of the'Vet¬ 
erans’ Administration advised the plaintiff herein oi‘ the 
previous suit, of the judgment for the defendant thdrein, 
and that tile same had been allirmed by the Circuit Court of 
Appeals, because of winch the Insurance Claims Council 
would have no jurisdiction to consider the claim for bene¬ 
fits on account of permanent and total disability from 1923, 
or for any claim for such disability from a date subsequent 
to the date of judgment in favor of the Government, anjd re¬ 
fused to consider the claim filed unless new and material ev¬ 
idence could be furnished which had not been presented to 
the Court in previous trial, or unless it could be pointed out 
that manifest error was made in the previous^ de- 

14 cision; that thereafter on September 22, 193b, 
through Warren E. .Miller, attorney for the plaintiff 

herein, affidavits concerning the condition of the insured 
were submitted to the Veterans’ Administration; that the 
claim so filed in 193b was submitted to the Insurance Claims 
Council, Veterans’ Administration, and a decision rendered 
by such Council on February 2b, 1937, refused to consider 
the same; from w r hich decision, and through Warred E. 
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Miller, attorney for the plaintiff herein, an appeal was made 
to the Administrator of Veterans’ Affairs that the claim 
should be considered, acted upon, and in the event of a de¬ 
nial, that a letter of disagreement be issued as contemplated 
by and under provisions of Section 404 of Public No. 844, 
74th Congress, be issued, and again on March 2(i, 1936, by 
the same attorney, a second appeal for such action was 
made to the Administrator of Veterans’ A Hairs and said 
attorney was advised on April 5, 1937, by letter from said 
Administrator of Veterans’ Affairs that he had approved 
the decision of the Insurance Claims Council on February 
26, 1937, finding that the additional evidence submitted did 
not warrant further consideration of this claim. 

Thereafter the suit herein was filed on May 27, 1937, no 
further action or denial of the chdm having been taken and 
made by the Veterans’ Administration. 

This the 15 day of November, 1938. 

ALLEN CRENSHAW 
Attorney, 

Department of Justice. 


15 Order Overruling Defendant's Motion 

to Dismiss dee. 

Filed March 6-1939 

m j # * 

This cause came on to be heard this 30th day of January, 
1939, on the Defendant’s Motion to Dismiss, and the 
Court being fully advised in the premises, finds that the said 
Motion is not well taken; 

It is, Therefore, Ordered and Adjudged that the Defend¬ 
ant’s Motion to dismiss be overruled and defendant allowed 
sixty days in which to answer; 

To all of which the defendant excepts and his exceptions 
are allowed. 

March 6th 1939. 

F. DICKINSON LETTS 
Justice. 

Approved as to form 

WARREN E. MILLER 
Atty for Plff. 
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Answer. 

Filed May 17 1939 


First Count 


Defendant denies that the insured herein became anjd was 
permanently and totally disabled on January 1, 1921, and 
denies that the insurance herein sued upon was in force 
and effect by operation of law, and further denies that it 
became and was the duty of the defendant to pay to the 
plaintiff $37.50 per month from January 1, 1921, ojr any 
other sum, or from any other date whatsoever. 


16 Sc con ft Count 

Defendant denies that the insured herein became and was 
permanently and totally disabled on September 30, 1923, 
and denies that the insurance herein sued upon was in force 
and effect by operation of law, and further denies tjiat it 
became and was the duty of the defendant to pav to the 
plaintiff $57.50 per month from September 30, 1923, o|r any 
other sum, or from any other date whatsoever. 


Third Count 


Defendant denies that the insured herein became and was 
permanently and totally disabled on February 24, 1926, and 
denies that the insurance herein sued upon was in force and 
effect by operation of law, and further denies that if became 
and was the duty of the defendant to pay to the plaintiff 
$57.50 per month from February 24, 1926, or any other 
sum, or from any other date whatsoever. 

j 

Fourth Count j 

Defendant denies that the insured herein became and was 
permanently and totally disabled on May 1, 1924, and de¬ 
nies that the insurance herein sued upon was in forc<j? and 
effect by operation of law, and further denies that jt be¬ 
came and was the duty of the defendant to pay to the plain¬ 
tiff $57.50 per month from May 1, 1924, or any other sum, 
or from anv other date whatsoever. 

• b i 

And for further answer to the first, second, third and 
fourth counts of the plaintiff’s complaint, the defendant 


i 

| 
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says that the causes of action alleged in the four counts of 
plaintiff’s complaint are res adjudicata, in that Ben- 
17 lah M. Pippin, guardian of Robert \V. Pippin, sued 
the United States in the District Court of the United 
States for the Eastern District of Tennessee under tins 
same $10,000 war risk insurance contract, in which perma¬ 
nent and total disability was alleged from April 5, 1918. 
This suit was commenced on April 25, 1931, and resulted in 
a judgment in favor of the defendant on August 9, 1932, 
which judgment was affirmed by the Circuit Court of Ap¬ 
peals for the Sixth Circuit on November 12, 1935, at which 
time the same causes of action now urged in this suit were 
finally judicially determined. 

DAVID A. PINE 
G.M.F. 

railed States Attorney. 


Stipulation 
Filed August 21 1939 


It is stipulated by and between Counsel for plaintiff and 
defendant, without plaintiff waiving by reason thereof any 
rights v.hich plaintiff may have to object to the right of the 
defendant to assert the defense of res judicata, as follows: 

I. 

That Robert \Y. Pippin, hereinafter referred to as the 
insured, in his own name, filed a claim for payment of war 
risk term insurance benefits under date of May 23, 1929, in 
the Regional Office of the United States Veterans’ Bureau, 
Nashville, Tennessee, claiming such benefits since April 5, 
1918, on the ground that he had been permanently and to¬ 
tally disabled since that date; a second claim for the pay¬ 
ment of insurance benefits dated May 25, 1929, was 
18 filed on May 27, 1929, in behalf of this insured, and 
signed by his guardian, Mrs. Beulah M. Pippin, 
claiming insurance benefits from April 5, 1918, on the 
ground that the insured was permanently and totally dis¬ 
abled on that date; these claims, were denied by letter ad- 
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dressed to the guardian, dated May 25, 1920, by thje Re¬ 
gional Adjudication Officer, based upon a decision jdated 
February 24, 192(5, who advised the said guardian that no 
application l'or appeal from this decision could be taken; 
that on or about April 13, 1931, suit was filed in the United 
States District (hurt for the Eastern Division of Tennes¬ 
see, Northeastern Division at Greenville, Tennessee, jn tile 
name of Beulah M. Pippin, guardian of the insured,!seek¬ 
ing to recover war risk term insurance benefits, alleging 
that the insured became permanently and totally disabled 
on April 5,1918. 

II. 

i 

That said suit was tried before said Court for the East¬ 
ern District of Tennessee without a jury, upon the Single 
question as to whether or not the insured became and was 
permanently and totally disabled on and before Mhy 1, 
1918, and said suit resulted in judgment for the defendant 
on August 9, 1932, from which the plaintiff appealed t!o the 
Sixth Circuit (hurt of Appeals, and that judgment wHs af¬ 
firmed by such Court of Appeals on November 14, 1^35. 

III. | 

That on February 26, 1936, plaintiff wrote the Adminis¬ 
trator of Veterans’ Affairs the following letter: 

j 

“On behalf of the above named veteran, we hereby ap¬ 
peal to you and make formal claim for payment of war risk 
term insurance benefits due him under his war risk term in¬ 
surance contract as he has been totally and permanently 
disabled from and after September 30, 1923, jvhen 
19 his insurance was in full force and effect by opera¬ 
tion of law. 

Forms 579 duly executed in duplicate are inclosed. I 

Trusting we may have your decision at any early elate, 
either allowing this claim for insurance benefits or; else 
denying the same, thereby creating the necessary “dis¬ 
agreement'” as contemplated by Section 19, World jWar 
Veterans’ Act, 1924, as amended, we are, 1 

IV. 

That on September 22,1936, affidavits of persons who did 
not testify at the previous trial concerning the physical 
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condition of the insured, were submitted to the United 
States Veterans’ Administration and the claim filed in 1936 
was submitted to the Insurance Claims’ Council of the Vet¬ 
erans’ Administration and a decision rendered by said 
Council refusing to pay this insurance on February 26, 
1937; the Administrator of Veterans’ Affairs on March 10, 
1937 was personally requested to consider this claim upon 
the question of total and permanent disability from dates 
subsequent to the date when total and permanent disability 
was claimed in the previous suit in Tennessee, and a letter 
of “disagreement” as contemplated by law was requested in 
the event said claim should be denied by the Administrator. 

V. 


That on March 24. 1937, the Director of Insurance ad¬ 
vised plaintiff’s attorney in accordance with the attached 
letter marked Exhibit “A” and hereby made a part of 
this stipulation; 

VI. 


That on March 26, 1937, plaintiff’s attorney advised the 
Administrator of Veterans’ Affairs that the date in 
20 which total and permanent disability was claimed in 
the suit filed in Tennessee was at a date prior to that 
from which total and permanent disability was presently 
being claimed and requested that such claim be considered 
from the stand point of total and permanent disability from 
a time subsequent to the date total and permanent disabil- 
itv was claimed in the suit filed in Tennessee. 


VII. 


That under date of April 5, 1937, the Administrator of 
Veterans’ Affairs wrote plaintiff’s attorney a letter, a copy 
of which is attached hereto, marked Exhibit “B” and 
hereby made a part of this stipulation; 

VIII. 


That this suit which is based solely upon the provisions 
of Section 305, World War Veterans’ Act, 1924, as 
amended, claiming in the first count permanent and total 
disability from January 1, 1921, claiming in the second 
count permanent and total disability from September 30, 
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1.923, claiming in the third count permanent and total dis¬ 
ability from February 24, 1926, and claiming in the fourth 
count permanent and total disability from May 1, 1924^ was 
tiled on May 27, 1937. i 

WARREN E. MILLER 
Attorney for Plaintiff. \ 

DAVID A. PINE j 

United States Attorney, | 
Attorney for Defendant L 


21 Exhibit “A” 

Filed August 21 1939 | 

i 

i 

Veterans Administration 
Washington 

March 24, 1937 

7 I 

Your File Reference: In reply refer to: FDD Piijpin, 
Robert W. C-49 197 

Mr. Warren E. Miller, j 

Southern Building, 

Washington, D. C. ; 

Dear Sir: 

j 

Reference is made to vour letter of March 10, 1937, ljela- 

* I 

five to the matter of insurance in the above mentioned ease. 

The records of this office indicate that this case camb to 
ti'ial on October 3, 1930. After presentation of the-evi¬ 
dence by the plaintiff’s attorney, a motion for a directed 
verdict was made by the Government. The Court at that 
time stated that unless the plaintiff tiled a non-suit that the 
motion for directed verdict would be granted. The plain¬ 
tiff at that time filed a non-suit. A new suit was filed! on 
April 25, 1931, again claiming benefits from April 5, 1918. 
The case was tried by the Court without Jury on August 
9, 1932, and a verdict was rendered in favor of the Govern¬ 
ment. The verdict of the Court was affirmed, on appeal] on 
November 12, 1935. j 

Additional evidence was presented in the form of two lav 
statements by Maynard Copas and Mary Dicie Chase. 
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This new evidence was considered by the Insurance Claims 
Council, under regulations which provided that where a 
suit has been brought against the United States, under 
Section 19 of the World War Veterans’ Act, 1924, as 
amended, for benefits of yearly renewable term, automatic, 
or U. S. Government life insurance, because of alleged per¬ 
manent and total disabilitv, and the suit has terminated in 
favor of the Government, the claim will not be reconsidered 
without the personal approval of the Administrator. 

After considering the new evidence in the light of that 
already of record, the Insurance Claims Council rendered 
a decision on February 26, 1937, to the effect that this new 
proof did not serve to alter or amend the previous action 
taken in the case. 

In view of the foregoing facts, further administrative 
action on the claim is not in order. 

Respectfully, 

H. L. McCOY 

Director of Insurant-e 

22 Exhibit 

Filed August 21 1939 

Veterans Administration 
Washington 

April a, 1937. 

Warren E. Miller Apr 6 1937 Received Washington, 
D. C. 

Office of The Administrator of Veterans Affairs 

Mr. Warren E. Miller, 

Attorney-at-Law, 

Southern Building, 

Washington, D. C. 

My dear Mr. Miller: 

Reference is made to your communication dated March 
26, 1937, relative to the insurance claim filed by Tin* Peoples 
Bank, Johnson City, Tennessee, as guardian of Mr. Robert 
W. Pippin, C-49 197. 
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A careful examination of the records discloses that Mr. 
Robert \\\ Pippin, while in the military service,! was 
granted yearly renewable term insurance in the amount of 
$10,000, which he allowed to lapse for nonpayment ojf the 
premium due May 1, 1918, and which he never reinstated 
or converted to any form of United States Governmenjt life 
insurance. He was discharged from the military service 
on April 5, 1918. 

The Statement of Claim for Insurance—Total Permanent 
Disability alleges that Mr. Robert \Y. Pippin became! per¬ 
manently and totally disabled on April 5, 1918. A letter 
from The Peoples Bank, dated February 26, 1930,1 with 
which this claim was forwarded states that he has I been 
permanently and totally disabled since September 30, 11923. 
You will note, however, that no insurance has been in force 
in this case since May 31, 1918, which was the end of tin* 
grace period for the payment of the premium then dnje. 

The records show that in 1929 an action was filed pi tin* 
United States District Court bv the then guardian of the 
insured. The case came to trial on October 3, 1930, when 
a motion for non-suit by the plaintiff was granted. A new 
suit was filed on April 25, 1931 and the case was tried by 
the court without a jury on August 9, 1932. A judgjnent 
was rendered in favor of the Government. The judgjnent 
of the lower court was affirmed on appeal on November 12, 
1935. 

23 I have carefully examined the affidavits of May¬ 
nard Copas and Mary Dicie Chase, which were isub¬ 
mitted in support of the new claim in this case, andj find 
that they do not cover Mr. Pippin’s condition from a time 
when his insurance was in force. These affidavits do not 
add materially to the evidence previously filed in this lease 
nor do they contain anything to indicate that manifest error 
was made by the court in its action on this claim. 

In view of these circumstances, I have approved! the 
decision rendered by the Insurance Claims Council on Feb¬ 
ruary 26, 1937, finding that the additional evidence isub- 
mitted does not warrant further consideration of this claim. 

Respectfully, 

FRANK T. HINES j 

Administrator. 
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Memorandum 
Filed January 15 1940 

# * m 

The declaration, filed May 27, 1937, is in four counts. 
Each of said counts alleges, in substance, that there was 
uncollected compensation due plaintiff under a rating of 
the Veterans Bureau sufficient under the provisions of 
Section 408 of the War Risk Insurance Act and Section 
305 of the World War Veterans’ Act, 1924, to keep his 
insurance in force from May 1, 1918, when it would other¬ 
wise have lapsed, until the date alleged in said count for 
his having become permanently and totally disabled. The 
date of the occurrence of the permanent and total dis¬ 
ability of the insured is stated in the first count as January 
1, 1921: in the second count, as September 30, 1923; in the 
third count, as February 24, 1926, and in the fourth count 
as May 1, 1924. 

24 Defendant’s answer after denying, as to each 

count, that the plaintiff became permanently and 
totally disabled on the date alleged, and that his insurance 
was in force on said date, concludes: 

And for further answer to the first, second, third and 
fourth counts of the plaintiff’s complaint, the defendant 
says that the causes of action alleged in the four counts of 
plaintiff’s complaint are res judicata, in that Beulah M. 
Pippin, guardian of Robert W. Pippin, sued the United 
States in the District Court of the United States for the 
Eastern District of Tennessee under this same $10,000 war 
risk insurance contract, in which permanent and total dis¬ 
ability was alleged from April 5, 1918. This suit was 
commenced on April 25, 1931, and resulted in a judgment 
in favor of the defendant on August 9, 1932, which judg¬ 
ment was affirmed by the Circuit Court of Appeals for the 
Sixth Circuit on November 12, 1935, at which time the 
same causes of action now urged in this suit were finally 
judicially determined. 

On August 21, 1939, a stipulation of counsel was filed, 
which sets forth the facts upon which the question of res 
judicata is to be determined. According to the stipulation 
the suit brought in the United States Court in Tennessee 



ROBERT W. PIPPIN &C. VS. UNITED STATES. 


21 


in 1931 by Beulah M. Pippin, then guardian of the insured, 
“was tried before said court * * * upon the single question 
as to whether or not the insured became and was per- 
manently and totally disabled on and before May 1, 19]18,'’ 
when his insurance was in force through the paymcnjt of 
premiums; while each count of the present suit is based 
upon the occurrence of his permanent and total disability 
at a later date, to which his insurance was continued in 
force under the provisions of Section 408 of the War fJisk 
Insurance Act or Section 305 of the World War Veterans’ 
Act, 1924. 

It further appears that plaintiff’s suit in Tennessee iwas 

predicated upon a denial by the Veterans Bureau of jtwo 

claims filed by him in May, 1929, in each of which insurance 

benefits were claimed from April 5, 1918, on the ground find 

he was permanently and totally disabled on or since 

25 said date: while the present suit js based upon a 

claim for insurance benefits, dated February! 20, 

• 

1936, in which it was alleged that the insured had hoejnm<* 
permanently and totally disabled “from and after Sep¬ 
tember 30, 1923, when his insurance was in full force iand 
effect by operation of law.” The words “by operation of 
law” in said claim evidently referred to the statutory 
provisions for the revival of lapsed insurance. 

It has been held that a denial by the Bureau of a claim 
that the insured was permanently and totally disabled 
from and after a certain date to which his insurance jlind 
been kept in force by the payment of premium constituted 
a disagreement as to the further claim—added in Haul 
cases by amendment to the declaration—that the insured 
became so disabled at a later date prior to such dejnial 
to which his insurance had been continued in force! bv 

• . . . I . * 

facts as to uncollected compensation bringing it within 
Section 305. United States v. Alberty, 63 F. (2d) 965; 
United States vs. DcArmond, 48 F. (2d) 465. It has jdso 
been held that such an amendment does not constitute a 
new cause of action and therefore is not subject to a Plea 
of limitations. 

I have no doubt this plaintiff could have brought a 
second suit alleging a date subsequent to the Tennessee 
trial as the time when permanent and total disability 
occurred as indicated in Vincent vs. United States 76 F. 
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(2d) 42S, if such date be within the disagreement and at 
a time when the insurance contract was in force; but the 
rule must be otherwise where, as here, the second suit 
alleged that permanent and total disability occurred at 
times which antedated the time of trial. Unless special 
circumstances are present the general rule must apply 
which required plaintiff in his Tennessee suit to bring for¬ 
ward his whole case and he should not be permitted 

26 to open the same subject of litigation in respect of 
a matter which might have been brought forward as 

a part of the subject in contest in the Tennessee suit. It 
is obvious that the facts here alleged and relied upon 
were known to plaintiff at the time of the trial in Tennessee: 
with respect to matters of which plaintiff was then aware 
he may not present them by piecemeal in successive suits 
growing out of the same subject matter. Beloit vs. Mor¬ 
gan, 7 Wall. 619. The rule is well stated in the cited case. 
The reason of the rule is analyzed and exceptions thereto 
are recognized where special circumstances are present; 
and yet it is clear that exception to the rule will not arise 
from negligence or inadvertence; therein the Court said 
the plea of res judicata applies to every point which prop¬ 
erly belonged to the subject of litigation, and which the 
parties, exercising reasonable diligence might have brought 
forward. In United States vs. California & Oregon Lana 
Co., 192 U. S. 3.35, it is said that a plaintiff may not split 
up his claim; that the whole tendency of our decisions is 
to require him to try his whole case at one time; he cannot 
divide the grounds of recovery. Plaintiff takes his stand 
upon the decision in Vincent vs. United States, 76 F. (2d) 
428. In resting his cause on the opinion in that case the 
plaintiff loses sight of the fact that the court in that case 
recognized the rule that a plaintiff may not split his demand 
but must bring forward his whole case. There were present 
in the Vincent case special circumstances which rendered 
the general rule inapplicable and created an exception 
thereto; Vincent had sought to amend his declaration in 
an effort to bring his whole case before the court, but the 
trial court erroneously refused his request so to do. The 
issues presented by his proposed amendment were never 
heard and it would have been a manifest denial of 

27 justice to hold that he was barred from thereafter 
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pressing- them because of a determination of narrcjwer 
issues, which did not include them. I am of opinion 
the reasoning- of the Vincent decision requires that j the 
general rule be applied to the facts as alleged in the suit 
at bar; here no special circumstances are found to carry 
the case beyond the reason of the general rule and to require 
in the name of justice any exception thereto. 

The plea of res judicata is sustained as to each counit of 
plaintiff’s declaration. 

F. DICKINSON LETTS j 

Justice 


Judgment 

Filed April 12, 1940 


The above entitled cause came on to be heard on January 
15, 1940, being submitted under defendant’s answerj to 
plaintiff’s complaint, stated in four counts, and the Court 
having heretofore overruled defendant’s motion to dismiss, 
and defendant’s amended or substituted motion to disniiss, 
and having considered the issue of “res judicata”; as 
presented under defendant’s answer, together with report 
and recommendation of the Court Commissioner and itho 
briefs and arguments of counsel for plaintiff and defendant, 
and having concluded that the action herein is under the jlaw 
and stipulated facts, “res judicata”, and that the four 
counts of plaintiff’s complaint should be dismissed, 
28 It Ts, Therefore, Ordered and Adjudged That 
plaintiff’s complaint and all of the four counts 
thereof, be and the same are hereby dismissed on |the 
ground of “res judicata”, and that the defendant herein 
go hence with its proper costs against the plaintiff. 

This the 12th day of April, 1940. 

F. DICKINSON LETTS j 
Justice. 
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Notice of Appeal 

Filed April 27 1940 

* # •* 

Notice is hereby given this 27th day of April 1940, that 
The Peoples Rank as guardian of Robert W. Pippin 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 12th day of April, 1940 in favor of the 
United States of America against said Robert W. Pippin, 
by The Peoples Bank, Johnson City, Tennessee, as Guardian 

WARREN E. MILLER 
Attorney for Plaintiff 


29 Points on Appeal 

Filed May 14 1940 

# # m 

The Court erred:— 

1. In sustaining the plea of res judicata to each count 
of plaintiff’s declaration. 

2. In entering judgment dismissing the complaint, and 
all of the four counts thereof on the grounds of res judicata. 

WARREN E. MILLER 
Attorney for plaintiff-appellant. 


30 Order 

Filed May 20 1940 

# * * 

Upon consideration of the petition of plaintiff filed 

herein, it is by the Court, this 20th day of May, A. 1)., 1940, 
Ordered that this plaintiff may deposit with the Clerk 
of this Court Fifty Dollars ($50.00) cash in lieu of the 
surety bond prescribed by Rule 73 (c) of the Federal 
Rules of Civil Procedure. 

DANIEL W. O’DONOGITUE 
Justice 
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Memorandum 

j 

Mav 22 1940 

\ 

Deposit of $50 by TT. E. driller in lieu of bond on appeal. 


31 Stipulation as to Record 

Filed Mav 14 1940 
* 

i 

# * # | 

Tt is hereby stimulated by and between attorneys! for 
the plaintiff-appellant and defendant-appellee that j the 
record on appeal in tin' above entitled cause shall consist 
of the following designated parts of the record. 

1. Declaration filed Mav 27, 1937. 

2. Amended or substituted motion to dismiss filed'No¬ 
vember 18, 1933. 

3. Order overruling defendant’s motion to dismiss filed 

March fi. 1939. | 

4. Answer filed May 17, 1939. 

5. Stipulation filed August 21. 1939, with Exhibits A 
and B. 

0. Memorandum of Court filed January 15. 1940. 

7. Judgment filed April 12. 1940. 

8. Notice of Appeal. 

9. Order fixing cash deposit and memorandum of cash 
deposit. 

10. Assignments of error, and 

11. This Stipulation. 

WARREN E. MILLER 

Attorney for Plaintiff-Appellant. 

EDWARD M CURRAN 

A. C. 

United States Attorney , Attorney for Defendant- 
Appellee. 


i 

! 
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32 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing: pages numbered from 1 to 31, both inclusive, 
to be a true and correct transcript of the record, according 
to stipulation of counsel herein filed, copy of which is made 
part of this transcript, in cause No. S8999 at Law, wherein 
Robert AA\ Pippin, by The Peoples Bank, as Guardian, is 
Plaintiff and United States of America, is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of "Washington, in 
said District, this 4th day of June, 1940. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7691 Pippin &c., Appellant, 
vs. U. S. A. United States Court of Appeals for the 
District of Columbia Filed Jun 5-1940 Joseph AY. Stewart, 
Clerk 
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District of Columbia 
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_ 

No. 7691 


ROBERT W. PIPPIN, By the Peoples Bank, as Guardian, 

Appellant, 

vs. 

I 

UNITED STATES OF AMERICA. ! 


APPEAL FROM T1IE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

| 

This court’s jurisdiction is invoked under the provisions 
of Section 226 of the District of Columbia Code. 

This suit was instituted bv the guardian of Robert W. 
Pippin, an incompetent World War veteran, and is leased 
upon final denial or “disagreement” with respect toj war 
risk term insurance benefits by letter from the Adminis¬ 
trator of Veterans’ Affairs (R. 18-19) dated April 5,1937. 


1 / 




0 


This is an appeal from a final judgment (R. 23) dismiss¬ 
ing plaintiff’s complaint (R. 1-9) on the ground of res 
judicata consisting of four counts wherein suit was filed 
under the provisions of Section 19, World War Veterans’ 
Act, 1924, as amended (Sec. 445, Title 38, U. S. C. A.) for 
total and permanent disability benefits under the war risk 
term insurance contract issued by the United States to 
Robert W. Pippin, hereinafter referred to as the insured, 
claiming permanent and total disability respectively from 
January 1,1921, September 30, 1923, February 24, 1926 and 
May 1,1924. 

To this declaration defendant filed a motion to dismiss 
which was withdrawn (R. 9), and on November 18, 1938, 
defendant filed an “Amended or Substituted Motion to 
Dismiss” (R. 9-10) and attached thereto a solemn affirma¬ 
tion (R. 10-12). Defendant’s motion to dismiss was over¬ 
ruled by the court (R. 12) March 6, 1939, whereupon 
defendant filed an answer (R. 13-14) claiming (i res judi¬ 
cata ” upon the ground that suit had been filed April 25, 
1931, under this contract wherein total and permanent dis¬ 
ability was alleged from April 5, 1918, which suit resulted 
in judgment in favor of the defendant. 

Statement of Case. 

A stipulation (R. 14-19) was filed which shows the insured 
filed claim for the payment of insurance benefits on May 23, 
1929, wherein he claimed total and permanent disability 
from April 5, 1918; and on May 27, 1929, a claim was filed 
bv his guardian. These claims were denied on Mav 25, 
1929, in a letter from the Regional Adjudication Officer of 
the United States Veterans’ Administration advising that 
no application for appeal from this decision could be taken. 
Suit was filed April 13, 1931, claiming permanent and total 
disability from April 5, 1918, which suit was tried upon the 
single question as to whether or not the insured became 
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and was permanently and totally disabled on and \ before 
May 1 , 19IS, which suit terminated in favor of defendant. 

On February 26, 1.936 (R. 15), plaintiff appealed; to the 
Administrator of Veterans’ Affairs and made formal claim 
for payment of war risk term insurance benefits due him 
under his war risk term insurance contract from Septem¬ 
ber 30, 1923, when his insurance was in force by operation 
of law. Affidavits were submitted from persons wjho did 
not testify at the time of trial, and on February 2(3, 1937 
(R. 16), a decision was rendered by the Insurance Claims 
Council of the Veterans’ Administration, refusing- to pay 
this insurance. On March 10, 1937, the Administrator of 
Veterans’ Affairs was personally requested to eonsidjer this 
claim of total permanent disability from dates subsequent 
to the date when total and permanent disability was 
claimed in the previous suit in Tennessee. A letter of 
“disagreement” as contemplated by law was requested in 

the event this claim was denied bv the administrator. The 

* 

Administrator of Veterans’ Affairs wrote plaintiff’sj attor¬ 
ney (R. 18-19) on March 24,1937, denying this claim,| which 
letter was held bv the court below to constitute a “disagree- 
ment” (R. 12) when it overruled defendant’s motion to 
dismiss (R. 9-10). 

The trial court in memorandum opinion (R. 20-2$) held 
that the rule of law announced bv this court in Vincent v. 
United States, 76 F. (2d) 428, 64 App. D. C. 178, doles not 
govern the facts in the instant case. 


Statutes Involved. 

Section 226 of the District of Columbia Code provides: 

i 

“Any party aggrieved by any final order, judgment 
or decree of the Supreme Court of the District of 
Columbia, or of any justice thereof, including any final 
order or judgment in any case heard on appeal l-rom a 
justice of the peace, may appeal therefrom to the said 
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court of appeals; and upon such appeal the court of 
appeals shall review such order, judgment, or decree, 
and affirm, reverse, or modify the same as shall be 
just * * *” 

Section 19, World War Veterans’ Act, 1924, as amended 
July 3, 1930 (U. S. C. A. Sec. 445), provides: 

“Sec. 19. In the event of disagreement as to claim, 
including claim for refund of premiums, under a con¬ 
tract of insurance between the bureau and any person 
or persons claiming thereunder an action on the claim 
may be brought against the United States either in the 
Supreme Court of the District of Columbia or in the 
District Court of the United States in and for the dis¬ 
trict in which such persons or any one of them resides, 
and jurisdiction is Hereby conferred upon such courts to 
hear and determine all such controversies. * * * 

Infants, insane persons, or persons under other legal 
disability, or persons rated as incompetent or insane by 
the bureau shall have three years in which to bring suit 
after the removal of their disabilities. * * *” 

Section 305, Veterans’ Act, 1924, as amended (3S U. S. 
C. A., Section 516), which superseded Section 408 of the war 
risk act as amended August 9, 1921 (42 Stat. 1525), 
provides: 

“Where any person has heretofore allowed his insur¬ 
ance to lapse, or has canceled or reduced all or any part 
of such insurance, while suffering from a compensable 
disability for which compensation was not collected 
and dies or has died, or becomes or has become perma¬ 
nently and totally disabled and at the time of such death 
or permanent total disability was or is entitled to com¬ 
pensation remaining uncollected, then and in that event 
so much of his insurance as said uncollected compen¬ 
sation, computed in all cases at the rate provided by 
Section 302 of the War Risk Insurance Act as amended 
December 24, 1919, would purchase if applied as 
premiums when due, shall not be considered as lapsed, 
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canceled or reduced; and the Veterans’ Administration 
is hereby authorized and directed to pay to said sol- 
dies, or his beneficiaries, as the case may be| the 
amount of said insurance less the unpaid premjiums 
and interest thereon at five per centum per annum ;com- 
pounded annually in instalments as provided byjlaw: 
Provided, That insurance hereafter revived ijnder 
this section and Section 516b of this title by reason of 
permanent and total disabilitv or bv death of thle in- 
sured, shall be paid only to the insured, his widow, (child 
or children, dependent mother or father, and in the 
order named unless otherwise designated by the in¬ 
sured during his lifetime or bv last will and testament: 
Provided further, That compensation which is ujncol- 
lectible by reason of the provisions of Section 310 of 
the War Risk Insurance Act, as amended, or Section 
499 of this title, shall be considered as uncollected Com¬ 
pensation for the purposes of this section. * * *? 

i 

Statement of Points and Summary of Argument^ 

I. | 

The decision of this court in the case of Vincent v. United 
States, 64 App. D. C. 178, 76 Fed. (2d) 428, requires that 
defendant’s plea of res judicata be overruled. 

n. | 

i 

Section 19, World War Veterans’ Act, 1924 as amended, 
is in derogation of the common-law rule of res judicata. 


Statement of Points and Summary of Argument. 


The decision of this court in the case of Vincent v. United 
States, 64 App. D. C. 178, 76 Fed. (2d) 428, requires that 
defendant’s plea of res judicata be overruled. 

; 

The facts in the instant case arc such as to invokej the 
principle announced by this court in the case of Vincekt v. 


j 

i 

i 
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United States, 64 App. D. C. ITS, 76 F. (2d) 42S. For the 
reasons stated in the opinion of this court in that case, it is 
respectfully submitted that the action of the trial court 
here should be reversed. 

The suit brought in the United States Court in Tennessee 
in 1931 by Beulah M. Pippin, then guardian of the insured, 
“was tried before said court * * * upon the single 

question as to whether or not the insured became and was 
permanently and totally disabled on and before Mag 1 , 1918 ” 
(R. 15), when his insurance was in force through the pay¬ 
ment of premiums; while each count of the present suit is 
based upon the occurrence of his permanent and total dis¬ 
ability at a later date, to which his insurance was continued 
in force under the provisions of Section 40S of the War Risk 
Insurance Act or Section 305 of the World War Veterans’ 
Act, 1924. 

It further appears that plaintiff’s suit in Tennessee was 
predicated upon a denial by the Veterans’ Bureau of two 
claims filed by him in May 1929, in each of which insurance 
benefits were claimed from April 5,1918 (R. 14-15), on the 
ground that he was permanently and totally disabled on or 
since said date; while the present suit is based upon a claim 
for insurance benefits, dated February 26, 1936, in which 
it was alleged that the insured had become permanently 
and totally disabled “from and after September 30, 1923, 
when his insurance was in full force and effect by operation 
of law” (R. 15). The words “by operation of law” in said 
claim referred to the statutory provisions for the revival 
of lapsed insurance. 

Substantiallv the same state of facts existed in the two 
suits which were the subject of the decision of this court 
in the case of Vincent v. U. S., 64 App. D. C. 178, 76 F. (2d) 
428, the only difference being that in Vincent’s first suit, 
which was based upon the occurrence of his permanent and 
total disability prior to the lapse of his insurance, his 
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counsel sought to raise the issue as to his right to recover 
at a later date than that declared upon, on the theory |that 
the evidence showed that he had due him certain uncollected 
compensation which would serve to revive his lapsed insur¬ 
ance under Section 305. 

However, the opinion of this court shows that its ruling 
that Vincent’s suit was not barred was based primarily 
upon the ground that the claim involved in his second!suit 
presented “an entirely separate and distinct cause of action 
from that asserted in his first suit.” 

Under the statutes governing these suits for war jrisk 
insurance, the question whether a prior suit is to be re¬ 
garded as a bar to a subsequent one is not necessarily! de¬ 
pendent entirely upon the question whether the ground 
of recovery sought to be presented in the second suit might 
have been presented in the first suit. 

The statute of limitations did not run against suit on 

i 

said new claim because of the insured’s incompetency. | 

The facts here are more impelling to cause the eouijt to 

prevent the defendant from invoking the defense of | res 

judicata against this insane disabled World War veteran 

than thev were in the Vincent case. If the action of the 
* 

trial court here is sustained, recovery will be denied [this 
insane ex-soldier of money which is rightfully due him, hnd 


which defendant cannot escape paying if he is given 
day in court. 

Point II. 


his 


Section 19, World War Veterans’ Act 1924, as amended, 
is in derogation of the common-law rule of res judicata. 


Section 19, World War Veterans’ Act, 1924, as amended 
July 3,1930, 46 Stat. 992, sec. 445, 38 U.S.C., provides: 

“* * * Infants, insane persons, or persons under 

other legal disability, or persons rated as incompetent 
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or insane bv the bureau shall have three vears in which 

* V 

to bring suit after the removal of their disabilities.” 

The broad provisions of the above quoted statute have 
the legal effect of nullifying and rendering inoperative the 
defense of res judicata here. It confers upon this special 
class of helpless and disabled world war veterans a right 
which is not enjoyed by others. As was said by the Court in 
Portland Trust <£ Savings Bank v. United States , 24 F. Supp. 
953, at page 955, in construing the above quoted section of 
law, 

‘‘The Congress, in dealing with contracts of war 
risk insurance has taken special care of insane persons 
who held such agreements. This intention pervades 
all this legislation. Public policy reflected in acts of 
Congress relating to veterans holding valid contracts 
of war risk insurance reveals that absolute protection 
during the lives of those who became permanently and 
totally disabled was intended. * * * The difficulties of 
an insane veteran, not only in supervising the conduct of 
litigation, but also in giving information and testifying 
(See Wolf v. United States, D. C., 10 F. Supp. 899, 900) 
even though represented by a guardian, supply the mo¬ 
tivating force for this special dispensation.” 

Mr. Justice Letts of our District Court in the case of First 
National Bank of Colorado Springs , Colorado, v. United 
States , 30 F. Supp. 730, at page 731, in commenting upon 
“the broad provisions of Section 19, World War Veterans’ 
Act, 1924, as amended July 3, 1930, 3S U.S.C. 445, when 
applied to the case of an insane veteran, stated: 

“This case is of a special class authorized to be 
brought against the United States upon Government 
contracts of life and disability insurance. Plaintiff’s 
right to bring the suit exists in the consent of Congress 
that the United States may be sued in this class of 
cases. Incident to such consent Congress has prescribed 
the conditions under which such suits may be prose- 



9 


cuted. Likewise Congress has made clear the length 
and breadth of the privilege so granted. All this is 
found in the policy of Congress as it runs through the 
liberal legislation relating to the rights and claims of 
veterans. * * * Section 19 of the World War Veterans’ 
Act confers original jurisdiction upon this court to hear 
and determine the controversy.” 

Just as in that case, the local laws “must give wajr, if 
indeed they are not modified by laws enacting the broad! and 

i 

wholesome policies of Congress relating to veterans’ af¬ 
fairs” so must the common law doctrine of res judicata ^ive 
way in the instant case to Section 19. 

I 

By giving this veteran until three years after the remjoval 
of his mental disability, Congress saw fit to exercise its 
power to safeguard the interests and estates of this class 
of veterans who cannot help themselves. 

j 

Conclusion. 

It is respectfully submitted that the trial court erred in 
sustaining the plea of res judicata and in dismissing each 
count of plaintiff’s declaration; and the action of the lower 
court should be reversed. 

Respectfully submitted, 

Warren E. Miller, 

1200 People’s Life Insurance Bldg. 

14th & H Streets , N. W. 

Washington, D. C .! 

Attorney for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 


Robert W. Pippin, by the Peoples Bank, j 
as Guardian, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT 

This suit was brought to recover total permanent dis¬ 
ability benefits under a contract of yearly renewable 
term insurance which was issued to the plaintiff during 
his military service in the World War, and which it is 
alleged in four counts of the petition, respectively, re¬ 
mained in force until January 1, 1921 (R. 2), or Sep¬ 
tember 30, 1923 (R. 4), or May 1, 1924 (R. 7)|, or 
February 24,1926 (R. 5). 1 | 

1 The policy was issued some time prior to April 5, 1018] and 
was kept in force by premium payment until May 1, 1918. The 
claim that it continued in force thereafter is based upon allega¬ 
tions of the existence of the conditions prescribed by Section 305, 
"World War Veterans’ Act (Appendix, infra , p. 14). by reason of 
which a policy, in fact lapsed, must be regarded, as a matter of 
law, not to have lapsed. 


(l) 
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The plaintiff now claims that he became totally per¬ 
manently disabled upon one of the above dates, and 
that he is entitled to benefits from whichever date it 
may be found that total permanent disability occurred. 

In its answer, the Government denied that the plain¬ 
tiff became totally permanently disabled on any of the 
dates alleged and, since the occurrence of total perma¬ 
nent disability would be essential to the existence of 
insurance protection at any time after May 1, 1918 
(see Section 305, Appendix, infra, p. 14), the Govern¬ 
ment likewise denied that insurance protection existed 
on any of the dates alleged. Also, setting forth that, 
in a former suit for disabilitv benefits under the con- 
tract now sued on, instituted on April 13, 1931, judg¬ 
ment was entered against the plaintiff, the Government 
pleaded res judicata (R. 1:1-14). 

The District Court sustained the plea of res judicata, 
land entered judgment for the Government, without 
consideration of whether the plaintiff became totally 
permanently disabled 2 (R. 20-23). 

The facts with respect to the plea of res judicata 
were submitted to the District Court by an agreed state¬ 
ment which shows that, in May 1929, the plaintiff made 
claim to the Veterans’ Administration for disability 
benefits under the policy now sued on, specifying April 

2 There is no basis in the record for the statement of counsel 
for appellant (App. Br. p. 7) that affirmance of the judgment in 
this case will deprive this veteran of “money which is rightfully 
due him, and which defendant cannot escape paying if he is given 
his dav in court." The District Court has ruled onlv that he has 
had his day in court, and that he is not entitled to relitigate the 
claim, denied by the Government, that he became totally perma¬ 
nently disabled while his policy was in force. 
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5, 1918, as the date upon which he claimed to have be¬ 
come totally permanently disabled; that this claim was 
denied; that in a suit brought in the District Coujrt of 
the United States for the Eastern District of Tennessee 
on April 13,1931, the plaintiff alleged and the Govern¬ 
ment denied that he became totally permanently! dis¬ 
abled on April 5, 1918; and that a trial on the issue 
thus raised resulted in a verdict and judgment for the 
Government on August 9, 1932, which was affirmed by 
the United States Circuit Court of Appeals for the 
Sixth Circuit on November 14,1935 (R. 14-15). j 
Thereafter, on February 26, 1936, plaintiff filed 
another claim in the Veterans’ Administration, assert¬ 
ing that he became totally permanently disabled on 
September 30,1923, by reason of which he was entitled 
to disability benefits under his insurance contract. 
Consideration of the merits of this claim was refiised 
by the Administrator of Veterans’ Affairs, in acdord- 

i 

anee with a regulation which provides: 

Where suit has been brought against j the 
United States, under section 19 of the World 
War Veterans’ Act, 1924, as amended, for! the 
benefits of yearly renewable term, automatic, or 
United States Government life insurance; be¬ 
cause of alleged permanent and total disability, 
and the suit has terminated in favor of the Gov¬ 
ernment, the claim will not be reconsidered with¬ 
out the personal approval of the Administrator 
and only then where it is definitely shown that 
new and material evidence has been produced 
which was not presented to the court, or that 
manifest error was made (Regulation No. 3125, 
Veterans’ Administration). 
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Notice of the Administrator’s refusal to reopen the 
claim was given to the plaintiff in a letter dated April 
5, 1937 (R. 18-19). Thereupon, the present suit was 
instituted on May 27,1937. 

QUESTIONS PRESENTED 

1. Whether a claim that vearlv renewable term in- 
surance has matured by the occurrence of total perma¬ 
nent disability while the policy was in force by reason 
of premium payment, and a claim that the same policy 
has matured by the occurrence of total permanent dis¬ 
ability while it was in force by reason of the provisions 
of Section 305 of the World War Veterans’ Act, consti¬ 
tute one cause of action. 

2. Whether, if the claimPstated in question No. 1 con¬ 
stituted one cause of action, Section 19 of the World 
War Veterans’ Act precludes, as the plaintiff contends, 
application of the doctrine of res judicata , restricting* 
to one suit the right to assert them. 

ARGUMENT 

I 

(A) Regarding the allegations of plaintiff’s petition 
as true for the purpose of ruling on the plea of res 
judicata, his present suit is upon a contract of insur¬ 
ance which was in force from a date prior to April 5- 
1918, until January 1, 1921, or September 30, 1923, or 
May 1, 1924, or February 24, 1926—depending upon 
which count of the petition is considered. Clearly, in 
his prior suit in 1931, he could have alleged the occur¬ 
rence of total permanent disability on any or all of 
these dates, or any number of different dates within the 
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period of claimed insurance protection and prior to 
the institution of that suit, even as he has alleged a 
number of different dates in the present suit. ! See 
United States v. DeAnnond, 48 F. (2d) 465 (C. <b. A. 
8th). He could have stated a cause of action by general 
allegation of total permanent disability during thcj life 
of the policy, without specifying any particular date. 

The right to make such allegations in the prior jsuit, 
as part of the cause of action then asserted, was not 

i 

affected by the fact that, for a portion of the time, his 
insurance was in force by reason of premium payment, 
and for another portion of the time insurance was in 
force by reason of the provisions of Section 305 of the 
World War Veterans’ Act (Appendix, infra, p. ;14), 
Thus, it has been held that when a complaint, timely 
filed, asserts the maturitv of a contract bv the occur- 
rence of total permanent disability while the policy was 
in force by reason of premium payments, amended com¬ 
plaints may be filed after the time for an original; suit 
has expired, to allege the occurrence of total permanent 
disability at a later date, when the policy was in force 
under the provisions of Section 305, because— 

The original complaint and the amended com¬ 
plaints relate to the same cause of action. Each 
complaint is for the recovery of insurance al¬ 
leged to be due under a policy of war irisk 
insurance. (Straw v. United States, 62 F. (2d) 
757, 759 (C. C. A. 9th).) j 

The courts have consistently recognized that insur¬ 
ance protection, arising by reason of Section 305, is 
to be regarded as a continuation of the original policy, 
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the same as if premiums thereon had been paid regu¬ 
larly as they became due. 

United States v. Ellison, 74 F. (2d) 864 
(C. C. A. 4th), certiorari denied, 295 U. S. 750; 

Sprencel v. United States, 47 F. (2d) 501 
(C. C. A. 5th) ; 

United States v. Hendrickson, 53 F. (2d) 797 
(C. C. A. 10th). 

In his prior suit, the plaintiff not only had the op¬ 
portunity to prove, but in order to sustain the claim 
then asserted he was required to prove, that he was 
totally permanently disabled on each of the dates upon 
which he now claims that he was totally permanently 
disabled since, if he was not totally permanently dis¬ 
abled on any date subsequent to 1918, he was not totally 
permanently disabled in 1918. 

Person ills v. United States, 65 F. (2d) 646 
(C. C. A. 9th); 

Hawkins v. John Hancock Mutual Life Ins. 
Co., 205 Iowa 76, 218 N. W. 313; 

Lewis v. Metropolitan Life Ins. Co. (La. 
App.), 142 So. 262. 

See also, the decision of this court in Bennett v. United 
States, 107 F. (2d) 204, certiorari denied, 308 U. S. 
614, wherein it was shown that the insured was totally 
disabled during the life of his insurance contract in 
3922, and again in 1937, but it was not shown that he 
was totallv disabled from 1925 to 3928. A directed ver- 
diet on the issue of whether he was totally permanently 
disabled in 1922 was sustained upon the ground, pri¬ 
marily, that in the absence of proof that the plaintiff 
was totally disabled from 1925 to 1928, a finding that 



7 


he was totally permanently disabled in 1922 would have 
had no support in the evidence. 

Accordingly, the only additional ground for recovery 
asserted in the present suit, which was not actually 
presented in the earlier suit, is the claim that the in¬ 
surance remained in force later than the previously 
alleged date of total permanent disability. But this 
claim of continued insurance protection covers only the 
time with respect to which the plaintiff attempted to 
prove that he was totally permanently disabled in the 
prior suit. Such a claim is only another ground iii sup¬ 
port of the sole objective of the former suit, that is, to 
establish maturity of the policy and the attendant 
liabilitv of the Government. 

The basic claim previously litigated was thht the 
Government's liability under the policy had arisen by 
reason of the maturity of the insurance. The! exact 
date of maturity, or the manner in which the policy had 
been kept in force until the date of maturity, were in¬ 
cidental to the primary question of whether th^ Gov¬ 
ernment was indebted to the plaintiff under the contract. 
The default of the Government, if any, was its failure 
to pay a matured contract, not failure to admit ma¬ 
turity on any particular date, or for any particular 
reason. 

A cause of action does not consist of facts, but 
of the unlawful violation of a right which the 
facts show. The number and variety Of the 
facts alleged do not establish more than one cause 
of action so long as their result, whethef they 
be considered severally or in combination,;is the 
violation of but one right by a single legal wrong. 

263862—40-2 i 
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The mere multiplication of grounds of negli¬ 
gence alleged as causing the same injury does not 
result in multiplying the causes of action. “The 
facts are merely the means, and not the end. 
They do not constitute the cause of action, but 
they show its existence by making the wrong ap¬ 
pear. ‘The thing, therefore, which in contem¬ 
plation of law as its cause, becomes a ground for 
action, is not the group of facts alleged in the 
declaration, bill or indictment, hut the result of 
these in alleged wrong, the existence of which, if 
true, they conclusively evince.’ ” Chohanian v. 
Washhum Wire Com gang, 33 R. I. 2S9, 302. 
(Baltimore Steamship Company v. Phillips, 274 
• U. S. 316, 321.) 

The general rule is well settled that, in seeking to 
enforce a claim, a party is required to present in one 
suit all of the grounds upon which he expects judg¬ 
ment in his favor; conversely, that he is not permitted 
by piecemeal litigation to present separate grounds in 
a series of suits; and that a judgment upon the merits 
in one case is an absolute bar with respect to the same 
cause of action in a subsequent suit between the same 
parties, not only with respect to every ground of re¬ 
covery actually asserted in the prior suit, but also with 
respect to every ground which might have been as¬ 
serted in support of the default then claimed. Failure 
to assert all grounds for recovery in one suit is not 
excused by reason of ignorance, inadvertence, or 
neglect. 

Baltimore Steamship Company v. Phillips, 274 
U. S. 316, supra ; 

United Slates v. California <C* Oregon Com¬ 
pany, 192 U. S. 355: 



Stark v. Starr, 94 U. S. 477; 

Cromwell v. Sac County, 94 U. S. 351; 

Beloit v. Morgan, 7 Wall. 619. 

Exceptions to this general rule have always been rec¬ 
ognized. In Beloit v. Morgan, supra, precedent was 
cited for invoking exceptions when special circum¬ 
stances were presented, and in the case of Vincent v. 
United States, 76 F. (2d) 428 (App. D. C.), upon jwliich 
the appellant herein relies, an exception was made by 
reason of special circumstances presented in that case. 
In the present case there arc no unusual or special 
circumstances upon which an exception to the general 
rule mav be invoked and, accordingly, the decision of 
the District Court applying the general rule to this case 
is correct (see opinion of the District Court, R. 20-23). 

(I>) In appellant's brief (p. 6), it is suggested that 
application of the doctrine of res judicata is ndt per¬ 
mitted in this case because what would otherwise be one 

! 

cause of action became two causes of action as the re¬ 
sult of the plaintiff's filing in the Veterans’ Administra¬ 
tion of separate claims with respect to the date jof the 
maturity of the insurance as alleged in the formejr suit, 
ami ;s now alleged. The claim filed and denied! prior 
io tlr* institution of the first suit expressly asserted 
the occurrence of total permanent disability on April 5, 
1918 (R. 14-15). Appellant’s contention seemsj to be 
that his express mention of a particular date restricted 
the consideration of the Administrator to that dath, pre¬ 
venting decision as to whether the policy had matured 
by the occurrence of total permanent disability cjn any 
other date: that, accordingly, when his prior sipt was 
instituted lie had no disagreement as to whether ilie be- 
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came totally permanently disabled at any time while the 
policy was in force, but only as to whether he became 
totally permanently disabled on April 5, 1918. 3 

If this were true, of course, the assertion in the prior 
suit of the occurrence of total permanent disability on 
any other date would have been prevented for lack of a 
disagreement. But whether, in his former suit, he 
failed to assert certain grounds for recovery because 
he had no disagreement with respect to them is imma¬ 
terial. If he had no disagreement with respect to any 
claim he desired to assert, he could have secured one, 
and his failure to do so had no effect upon the require¬ 
ment of the law that all grounds upon which recovery 
is expected must be asserted in one suit. The plaintiff 
was required to bring his entire case forward at one 
time, and we are aware of no contrary rule based solely 
upon the ground that he has failed to, or deliberately 
chosen not to, comply with conditions precedent to the 
right to assert in court some of the grounds available to 
him. 

Moreover, the denial of plaintiff's claim in 1929 con¬ 
stituted a disagreement with respect to any claim of 
maturity prior to the date of the denial. When a claim 
for benefits under a policy is asserted, the Admin¬ 
istrator of Veterans’ Affairs ought not to be permitted 
to deny it upon the narrow ground that total per¬ 
manent disability did not occur on a specific date 
alleged, without regard to whether total permanent dis¬ 
ability may have occurred on some other date within 

3 A disagreement between the claimant and the Administrator 
of Veterans' Affairs is a condition precedent to the right to sue 
(Section 10. Appendix, infra, p. 14). 
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the period of insurance protection. His consideration 
is not so narrowly restricted, as is apparent froijn the 
facts in this case. He regarded his denial of the claim 
in 1929 as a denial that the plaintiff was then entitled 
to benefits with respect to any date prior thereto, j since 
he regarded the claim asserted in 1936—that the plain¬ 
tiff became totally permanently disabled in 1923-^-as a 

i 

request to reopen the claim previously acted upon.; He 
declined to reopen it because, under established pro¬ 
cedure (see Regulation No. 3125, supra), the additional 
evidence submitted did not “warrant further consid¬ 
eration of this claim” (R. 19). Compare: 

United States v. Albert if, 63 F. (2d) 965 (;C. C. 
A. 10th); Straw v. United States, 62 F. (2d) 757 
(C. C. A. 9th); United States v. DeArmoHd, 48 
F. (2d) 465 (C. C. A. 8th). | 

Specification in a claim for insurance, of the exact 
date upon which total permanent disability is consid¬ 
ered by the claimant to have occurred, is surplusage so 
far as the requirements for securing a disagreement are 
concerned. Under the statutory definition of claim (see 
Section 19, Appendix, inf ra, p. 14), it is essentialj only 
to assert the occurrence of total permanent disability 
while the policy was in force, or to show an intention to 
claim insurance benefits. If the claim meets either or 
both of these requirements, without specification of any 
particular date, the Administrator is called upon fo re¬ 
view the case with respect to any possible date of the 
maturity, and to make payment if maturity is fouiid, or 
to deny the claim if maturity is not found. Obviously, 
the purpose of the statute would be defeated if the 


i 
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Administrator restricted bis consideration of the claim 
to any particular date, and the superfluous allegation 
of a particular date provides no sound basis for dis¬ 
regarding the plain purpose of the statute. Compare 
United States v. Townsend, 81 F. (2d) 1013, 1014, (C. 
C. A. 4th); United States v. Martin, 80 F. (2d) 460, 
462 (C. C. A. 10th). 

II 

The contention of appellant, that the clause in Sec¬ 
tion 19 of the World War Veterans’ Act (Appendix, 
infra, p. 14), allowing infants, insane persons, and oth¬ 
ers under legal disability, three years after the removal 
of their disabilities in which to sue, abrogates the law 
of res judicata, is plainly untenable. If it were sound, 
every suit on a Government insurance contract, brought 
on behalf of a person under legal disability—including 
the present suit—would be a farce and waste of the 
court's time, since nothing would be settled by the 
judgment. Presumably, counsel’s position is that a 
judgment would be binding under such circumstances if 
favorable to the plaintiff, but not if adverse to him, so 
that so long as he remained under disability successive 
suits on his behalf could be brought, with the right to 
sue in each of the several jurisdictions permitted by the 
statute—as the plaintiff in the present case is appar¬ 
ently attempting—until a favorable judgment is 
secured. 

Since Section 19 is a statute waiving the sovereign 
immunity from suit; it is to be strictly construed in 
favor of the sovereign. Coleman v. United States, 100 
F. (2d) 903 (C. C. A. 6th). Compare Munro v. United 
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States, 303 U. S. 36. Certainly, we submit, it ma^ not 
be regarded as abrogating, by implication, a rdle so 
fundamental and deeply rooted as that of res judicata. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court should be affirmed. 

Edward M. Curran, ! 
United States Attorney. 

i 

Julius C. Martin, 

Director, Bureau of War Fisk Litigation. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. \ 

Keith L. Seegmiller, 

7 

Attorney, Department of Justice. 


September 1940. 
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APPENDIX 


Section 305 of the World War Veterans’ Act (38 
U. S. C. 516) provides in part: 

Where any person has heretofore allowed his 
insurance to lapse, or has canceled or reduced 
all or any part of such insurance, while suffering 
from a compensable disability for which com¬ 
pensation was not collected and dies or has died, 
or becomes or has become permanently and to¬ 
tally disabled and at the time of such death or 
permanent total disability was or is entitled to 
compensation remaining uncollected, then and in 
that event so much of his insurance as said uncol¬ 
lected compensation, computed in all cases at the 
rate provided by section 302 of the War Risk 
Insurance Act as amended December 24, 1919, 
would purchase if applied as premiums when 
due, shall not be considered as lapsed, canceled, 
or reduced; and the Veterans’ Administration is 
hereby authorized and directed to pay to said 
soldier, or his beneficiaries, as the case may be, 
the amount of said insurance less the unpaid pre¬ 
miums and interest thereon at 5 per centum per 
annum compounded annually in installments as 
provided by law : * * * 

Section 19 of the World War Veterans’ Act (38 
U. S. C. 445-445d) provides in part; 

In the event of disagreement as to claim, in¬ 
cluding claim for refund of premiums, under a 
contract of insurance between the Veterans’ 
Administration and any person or persons claim¬ 
ing thereunder an action on the claim may be 
brought against the United States * * *. 
All persons having or claiming to have an in¬ 
terest in such insurance may be made parties 

(14) 
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to such suit, and such as are not inhabitants of 
or found within the district in which shit is 
brought may be brought in by order of the court 
to be served personally or by publication or in 
such other reasonable manner as the court j may 
direct. In all cases where the Veterans’! Ad¬ 
ministration acknowledges the indebtedness of 
the United States upon any such contract of 
insurance and there is a dispute as to the person 
or persons entitled to payment, a suit in the na¬ 
ture of a bill of interpleader may be brought by 
the Veterans’ Administration in the name of the 
United States against all persons having or 
claiming to have any interest in such insurance 
in the district court of the United States for the 
District of Columbia or in the district court in 
and for the district in which any such claimants 
reside; * * *. 

No suit on yearly renewable term insurance 
shall be allowed under this section unless the 
same shall have been brought within six years 
after the right accrued for which the claim is 
made or within one year after July 3, |l930, 
whichever is the later date, * * * Provided , 
That for the purposes of this section it ishall 
be deemed that the right accrued on the ihap- 
pening of the contingency on which the 41 aim 
is founded: Provided further, That this limita¬ 
tion is suspended for the period elapsing between 
the filing in the Veterans’ Administration of 
the claim sued upon and the denial of said claim 
by the Administrator of Veterans’ Affairs. 
Infants, insane persons, or persons under <j>ther 
legal disability, or persons rated as incompetent 
or insane by the Veterans’ Administration shall 
have three years in which to bring suit after 
the removal of their disabilities. * * * 

***** 

The term “claim,” as used in this section, 
means any writing which alleges permanent! and 
total disability at a time when the contract of 
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insurance was in force, or which uses words 
showing an intention to claim insurance benefits, 
and the term “disagreement” means a denial of 
the claim by the Administrator of Veterans’ 
Affairs or someone acting in his name on an 
appeal to the Administrator. * * * (Sec. 

4A5:) * 

- A denial of a claim for insurance by the Ad- 
ihinistrator of Veterans’ Affairs or any em¬ 
ployee or agency of the Veterans’ Administration 
heretofore or hereafter designated therefor by 
the Administrator shall constitute a disagree¬ 
ment for the purposes of section 445 of this 
title * * * (Sec. 445c). 

* * * the term “denial of the claim” means 

the denial of the claim after consideration of its 
merits (Sec. 445d). 
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